Iov?laAging.gov

The Link to Resources for Older lowans

2013 Elder Abuse Task Force
Final Report
(Senate File 446, Section 50)

lowa Department on Aging
December 16, 2013







Table of Contents

EXECULIVE SUMIMAIY ceuieiiieiireerenerenereeireenteansenssrmsernsesassssssssnserassrassrasssesssensssnsssnsesnsesasesanssannns 5
=Ty T - PN 7
2 Yol 1€ 4o T T 8
LEAN PrOCESS..cieuuiiieuiriniiieeiitniiieeirineirtneiiieesirteeiressireseseresssersasistssssressssresseressssrsssssssnsesees 9
2013 Task Force Meetings & WOrk GroUPS ......ccccccireeeiiiimensiiniienssiiiimessssiisssssssmessssssnsssssssnns 9
.40 ) C 3 o o T= 4 X0 2=T s Yo o S 9
BLICe T30 2 oY ) 4 [T RS 9

Elder Abuse Definition and Law (2012 Recommendation 1) .......c.cccceeeerveenecereennneenns 10

Safeguards from Financial Exploitation (2012 Recommendation 2) .......ccccccceeeeeeeenne 12

Specialized Education and Training (2012 Recommendation 5) .......cccccceceerieennnnnnnen. 13

Laws Related to Powers of Attorney, Conservatorship Abuse, and

Office of Substitute Decision Maker (2012 Recommendation 6) .......ccccceeeueereencrrennnne 14
Single Entry Point (2012 Recommendation 8) ........cccceciiiiiieiiiiiienieninenncennennneeneens 16
Appendix A — Senate File 446 Elder Abuse Task Force Members .......ccccceeeiirimeicrenccrennnees A-1
Appendix B - 2013 Progress REPOIt......cccccieeiiiiieiiiiniiieeniiinierenieieecrsnsssrsnsessnssessnsssssnsassns B-1
Appendix C - Office of Substitute Decision Maker Implementation Options ..................... C-1

Appendix D — Primary Point of ENtry SCENArio .......cccceveeereenereenierennereencerennerensserenseesensesees D-1






Executive Summary

Per the guidance of the Legislative Elder Abuse Prevention and Intervention Interim Committee,
a prioritization of the implementation recommendations and proposed legislation are
below listed in the order determined in the 2012 Elder Abuse Task Force Report. Executive

Summary

Elder Abuse Definition and Law Recommendation (2012 Recommendation 1)

e Add the Older American’s Act (OAA) elder abuse definition to lowa Code Chapter 231,
lowa Department on Aging using the language proposed in the OAA reauthorization.

e Move 235B.20 dependent adult abuse — initiation of charges — penalty, to the general
criminal law provisions of the lowa Code as well as include penalties for elder abuse from
lowa Code Chapter 231.

e (Create legislation similar to lowa Code Chapter 236 (domestic violence) which allows
victims of elder abuse, family members, and interested parties to obtain a civil order of
protection.

Safeguards from Financial Exploitation Recommendation (2012 Recommendation 2)

e Broaden the definition of financial exploitation for the purpose of reporting abuse by
mandatory and permissive reporters in long-term care facilities and assisted living
programs.

e Create an elder abuse petition for relief to obtain a protective order (like domestic abuse
civil orders for protection) and/or authorize court issuance of protective / restraining
orders in cases of elder financial exploitation and the freezing of assets in cases of elder
financial exploitation.

e Authorize recovery of actual damages, punitive damages, attorney’s fees and court costs
in a civil action for financial exploitation and allows a cause of action to survive the death
of the victim/plaintiff.

e Amend lowa Code Section 633.535 to deny an inheritance to financial exploiters.

e Amend lowa Code Section 714.1 (theft) to include a new offense of financial exploitation
of a senior or vulnerable adult.

e Amend lowa Code Section 714.2 (degrees of theft) to impose enhanced penalties to
financial exploitation of a senior.

e Amend definitions of financial exploitation so they do not include the requirement that
the perpetrator must have acted for their own profit.

o Add definitions to financial exploitation for “implied consent”, “undue influence” and
“duress”.

e Enact legislation reducing the barriers to the prosecution of elder financial exploitation,
including an extended statute of limitations for financial exploitation.

Specialized Education and Training Recommendation (2012 Recommendation 5)

e Modify lowa Code 135.11(24) to identify the lowa Department on Aging’s curriculum,
developed in concert with the Departments of Human Services, Inspections and Appeals,
and Public Health, as the standard core curriculum for mandatory reporters of dependent
adult abuse with additional profession specific tracks.

e Add language to lowa Code 231 requiring trainers to be certified through the lowa
Department on Aging’s process as outlined in 17 lowa Administrative Code, Chapter 15.



Laws Related to Powers of Attorney, Conservatorship Abuse, and Office of Substitute
Decision Maker Recommendation (2012 Recommendation 6)

Support the adoption the Uniform Power of Attorney Act as modified by the lowa State
Bar Association and endorsed by the lowa Trust Officers Association.

Create a registry of power of attorney (POA) documents, including required registration of
the POA when the principal becomes incapacitated and an appropriation allocation.
Amend lowa Code chapter 633 to require background checks for prospective
conservators.

Amend lowa Code chapter 915 and 815.10 to allow a guardian ad litem to be appointed as
an advocate for a victim of elder abuse, neglect or financial exploitation.

Fund the second and third years of the Guardianship/Conservatorship Monitoring and
Assistance Pilot Project.

Re-establish and fund the Office of Substitute Decision Maker, lowa Code 231E, by
phasing it in and determining whether to keep it in the Department on Aging or relocate it
to another state entity such as the Attorney General’s Office or Supreme Court using
existing 231E or amending 231E.

Single Entry Point Recommendation (2012 Recommendation 8)

Utilize the LifeLong Links Aging and Disability Resource Centers (ADRC) network to function
as the primary point of entry to provide a system for individuals, family members, and
concerned others to connect those in need with support services and intervention options.
Situations of suspected dependent adult abuse or elder abuse will be referred on to the
appropriate entity. This will replicate the previously funded elder abuse initiative and will
focus on the supportive services and work collaboratively with other state departments
and local stakeholders. Implementation of this recommendation will not change the
dependent adult abuse systems under the Departments of Human Services and Inspections
and Appeals.

Review the confidentiality statutes and what would be needed to allow state and local
governmental entities working on adult abuse issues to collaborate and share essential
confidential information that is necessary for each entity to provide intervention and
protection. Determine what information could be shared, for what purpose, and to whom
as it relates to referrals and cases that are founded, unfounded or confirmed but not
registered. Provide proposed legislation recommendations to the Legislature by January 1,
2015.

It is the intent of these priorities to provide for the prevention, detection, intervention, and
correction of abuse, neglect, and financial exploitation, through the creation of an elder abuse
law and intervention services that work in partnership with the current laws such as dependent
adult abuse, domestic violence, and criminal investigations.



Mandate

During its 2013 session, lowa’s 85th General Assembly passed Senate File 446 which was signed
into law by Governor Branstad. Section 50 of Senate File 446 mandated the Department on
Aging to continue a task force on elder abuse prevention and intervention and to continue the
work of the 2012 Elder Abuse Task Force established through House File 2387. The 2012 report
may be accessed at www.iowaaging.gov/hf2387-iowa-elder-abuse-report-2012. The mandates
of Senate File 446 include the review of the 2012 Task Force Report, developing an
implementation plan for those recommendations, and making any additional
recommendations as necessary.

Mandate

The implementation plan and additional recommendations shall address all of the following:

a. The design of the comprehensive approach to elder abuse prevention and intervention in
the state utilizing the prevention of elder abuse program pursuant to section 231.56A and
the office of substitute decision maker pursuant to chapter 231E.

The design shall also address all of the following:

(1) Harmonization of the approach design with the existing dependent adult abuse
system pursuant to chapter 235B, including but not limited to standardized
training, collaboration between the elder abuse approach and the department
of human services when a report of dependent adult abuse involves an older
individual, and the membership of multidisciplinary teams.

(2) Incorporation of the approach design into other existing and developing
components of the system including the area agencies on aging, the mental
health and disability services regions, local public health departments, the local
offices of the department on human services, the courts, and other appropriate
entities, to most effectively and efficiently address the needs of older
individuals.

b. The definition of elder abuse to be used in the approach to elder abuse. The task force
shall address continued use of the definition of “elder abuse” as specified under the
federal Older Americans Act and utilized by the prevention of elder abuse program
under section 231.56A, or shall provide a specific alternative definition.

c. The designation of a single point of contact to report elder abuse. The task force shall
specifically address utilizing the aging and disability resource center network as the
single point of contact.

d. The means of addressing financial exploitation of older individuals, including those
relating to powers of attorney and conservatorships as described in the 2012 task
force report.

e. Promotion of public awareness of elder abuse and the services and support available
to older individuals at risk of or experiencing elder abuse.

f.  Any specific changes in statute and rules necessary to achieve the recommendations
of the task force.


http://www.iowaaging.gov/hf2387-iowa-elder-abuse-report-2012

Background

Over the last twenty-three years, the lowa Department on Aging, in collaboration with other
state departments, local providers and stakeholders have been conducting national research,
analyzing best practices, identifying champions, and advocating for changes to lowa’s adult
protection system. These partners have identified and implemented system enhancements

through administrative processes with existing resources. Two of the most prominent solutions

Background

included:

A) The initial Substitute Decision Making Task Force began in 1990 to develop a
mechanism to serve people who have difficulty making decisions and who have
no one authorized, empowered, available or willing to make decisions for them.
This substitute decision making network would be an option of last resort where
no other resource is available or appropriate. It is targeted for consumers whose
decision making capacity is impaired including but not limited to, the infirmities of
aging, intellectual disabilities, chronically mentally ill, developmentally disabled,
brain injured, or chemically dependent. The concept became law in 2005 as lowa
Code 231E, lowa Substitute Decision Maker Act, and created the Office of
Substitute Decision Maker network. Due to limited state resources, the Office did
not receive funding until 2007. It operated from fiscal year 2007 through 2009
when it was disbanded due to budget reductions.

B) In 1993, the Elder Abuse Prevention and Awareness Committee was formed with the goal

of protecting older lowans by advocating and increasing public awareness of elder abuse,
neglect and financial exploitation and working to develop systematic approaches to rectify
inefficiencies. Activities included gathering input from professionals, stakeholders, and
consumers by holding statewide public forums in 1998, followed up by a survey in 2003
and additional forums in 2006. This resulted in lowa specific reports outlining gaps and
concerns in the adult abuse system and the creation of the Elder Abuse Initiative
Demonstration projects established by the lowa Legislature in 2001. These demonstration
projects created a system to respond to concerns of potential elder abuse for at-risk older
populations. It focused on the prevention, intervention, detection, and reporting of abuse,
neglect and financial exploitation once suspected. With the Elder Abuse Initiative, many
concerns for older lowans were able to be resolved with supports and services, rather
than needing an abuse investigation. Through this program, the Department on Aging
gathered data, developed protocols for the prevention and intervention of elder abuse,
neglect and financial exploitation situations; and assisted older lowans, who otherwise
would not have received assistance.

More background information and research results can be found in the HF2387 2012 Elder

Abuse Task Force Report at https://www.iowaaging.gov/hf2387-iowa-elder-abuse-report-2012



https://www.iowaaging.gov/hf2387-iowa-elder-abuse-report-2012

LEAN Process

Prior and subsequent to the passage of SF446, Director Harvey, Department on Aging,

had a variety of conversations with key state department directors. From these
conversations, it was determined that it would be beneficial to move the concept of an
elder abuse system forward by having the Departments of Human Services, Inspections
and Appeals, and the Attorney General’s Office meet and outline current roles in the
dependent adult abuse and elder abuse system. An agreement was reached to engage in a
LEAN Value Stream Mapping Process knowing the outcomes would be critical to the efforts of
the 2013 Task Force (SF446) members. Results from LEAN may be seen in Appendix B - 2013
Progress Report.

LEAN

Process

2013 Task Force Meetings & Workgroups

The Task Force met on September 16, October 2, October 23, and November 14. The
Task Force was divided into three workgroups: Centralization, Elder Abuse Law and Meetings &
Definition, and Office of Substitute Decision Maker / Referrals / Services. Each was
provided with the 2012 Task Force Recommendations and the relevant portions of

Senate File 446, Section 50. (See 2013 Progress Report - Appendix B) Meeting summaries for
the 2013 Task Force and workgroup may be viewed online at: www.iowaaging.gov/2013-elder-
abuse-task-force.

Workgroups

2013 Progress Report

On November 14, 2013, the Task Force met with the Legislative Elder Abuse Prevention
and Intervention Study Committee to present and discuss the SF446, Section 50 Progress Progress
Report which can be viewed along with the supporting documentations at: Report
www.legis.iowa.gov/Schedules/committee.aspx?GA=85&CID=923

The guidance provided has been incorporated into the final report and the top priorities
identified.

Top Priorities

The prioritization of the top recommendations listed below are based upon requirements of the
federal Older American’s Act, identified mission critical work to deliver an effective
response to consumers with the greatest impact for protection, addressing the top issues Top
consistently identified through public forums, and data gathered through Elder Abuse Priorities
Initiative demonstration projects. The implementation recommendations listed below
are in the order determined in the 2012 Elder Abuse Task Force Report

Note: All case examples are actual lowa situations and the names have been changed.


http://www.iowaaging.gov/2013-elder-abuse-task-force
http://www.iowaaging.gov/2013-elder-abuse-task-force
http://www.legis.iowa.gov/Schedules/committee.aspx?GA=85&CID=923

Elder Abuse Definition and Law Recommendation
(2012 Recommendation 1)

The Task Force is in concurrence that an elder abuse law is needed and agrees it is important that any
definition for elder abuse balance the need for protection with a respect for personal autonomy,
individual civil rights and dignity. These are initial steps in building an elder abuse law.

Proposed Legislative Action

e Add the Older American’s Act (OAA) elder abuse definition to lowa Code Chapter 231,
lowa Department on Aging using the language proposed in the OAA reauthorization.
e Move 235B.20 dependent adult abuse — initiation of charges — penalty, to the general
criminal law provisions of the lowa Code as well as include penalties for elder abuse from
lowa Code Chapter 231.
e Create legislation similar to lowa Code Chapter 236 (domestic violence) which
Elder Abuse allows victims of elder abuse, family members, and interested parties to obtain a

Definition Law civil order of protection.
Recommendation

Financial Impact

e Minimal financial impact is anticipated and would need to be determined by the
departments involved.
e Potential costs would be offset by savings from:
o Medicaid consumers being able to remain in their home longer prior to moving to
a long-term care setting; or
o Individuals whose financial resources are protected from exploitation resulting in
delayed or no use of Medicaid.

Case Examples

Mary had accumulated a sizeable estate involving numerous properties and land. Mary went to
her local attorney, Matt, to a healthcare power of attorney and a financial power of attorney.
Matt was nominated as her decision-maker pursuant to the financial power of attorney. Mary’s
neighbor was nominated as her decision-maker for the healthcare power of attorney. Matt
added a clause to the healthcare power of attorney document stating that he must approve all
healthcare decisions. A few years later, Mary has an incident and appears confused. Matt
admits Mary to a long-term care wing in a county hospital without consulting Mary’s healthcare
decision-maker. Matt takes over Mary’s finances. Matt files a guardianship and conservatorship
petition and requests that his legal secretary be appointed as guardian and conservator. The
legal secretary is appointed and sells all Mary’s real estate, property, and personal belongings,
including heirloom quilts that have been in Mary’s family for many generations. It is later
determined that Mary’s initial confusion was likely due to an infection that was addressed by
antibiotics. Without an elder abuse definition and law, situations like Mary’s make it very
difficult, if not impossible for legal intervention and remedies to occur.

Ninety-seven year old Elsie lives independently in a trailer. Her only family is her
granddaughter, Tiffany, and Tiffany’s husband, Travis. Over nearly two years, Tiffany and
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Travis have pressured Elsie into writing them eighty-two checks, totaling nearly
$100,000, so that they can have extra luxuries in life they could not afford on their own.
Elsie feels that she can’t turn down Tiffany and Travis as they are family. Elsie has gone
to the bank and asked the tellers not to cash her checks. Because Elsie does not qualify
as a “dependent adult” and neither Tiffany nor Travis are her “caretakers”, DHS cannot
intervene and advocate for her and she has no one else to help her.

Overview

The Older Americans Act (federal law) broadly defines “elder abuse”, as abuse, neglect, and
financial exploitation of individuals age 60 or older. lowa needs to have a clear and useable
definition of elder abuse consistent with the federal definition. lowa does not currently have
an elder abuse law, but does have a dependent adult abuse law. The current abuse laws do not
protect older individuals who are not dependent and do not protect older lowans who are
abused, neglected or exploited by someone other than a caretaker. For the system to work to
protect older individuals, lowa needs an elder abuse law and definition which will supplement
the current laws in place to protect victims of abuse, neglect and financial exploitation.

Data

In 2001, the lowa Legislature approved approximately $475,000 to fund strategies for elder
abuse detection, training and services in an effort to evaluate lowa’s adult abuse system. This
endeavor became known as lowa’s Elder Abuse Initiative (EAI) demonstration projects. These
projects were located in 4 of the 13 Area Agencies on Aging and available in 22 of lowa’s 99
counties. The EAIl focused on the prevention, intervention, detection, and reporting of elder
abuse, neglect and financial exploitation by presenting elders with options to enhance their
lifestyle choices.

State Fiscal Year 2007 through State Fiscal Year 2011, provided consistent comparable data
establishing a solid outcome measures foundation. During this time span, the Elder Abuse
Initiative, in 22 of lowa’s 99 counties, generated the following data:

e 11,903 total referrals
e 66% had mental health Issues
e 44.4% experienced financial exploitation

e Only an estimated 16% of EAI clients fell into the category of dependent adult abuse,
meaning 84% did not meet the criteria of dependent adult abuse and therefore would
have fallen between the cracks had EAIl not been in those counties.

e An estimated 1,291 clients utilizing Medicaid prior to EAl intervention were able to remain
in their own homes. If EAl had been statewide, it is projected that 5,841 individuals would
have been able to remain in their own home rather than be moved to a long term care
setting.
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Safeguards from Financial Exploitation Recommendation
(2012 Recommendation 2)

Proposed Legislative Action

Safeguards from
Financial

Exploitation
Recommendation

Broaden the definition of financial exploitation for the purpose of reporting abuse by
mandatory and permissive reporters in long-term care facilities and assisted living
programs.
Create an elder abuse petition for relief to obtain a protective order (like domestic abuse
civil orders for protection) and/or authorize court issuance of protective / restraining
orders in cases of elder financial exploitation and the freezing of assets in cases of elder
financial exploitation.
Authorize recovery of actual damages, punitive damages, attorney’s fees and court costs
in a civil action for financial exploitation and allows a cause of action to survive the death
of the victim/plaintiff.
Amend lowa Code Section 633.535 to deny an inheritance to financial exploiters.
Amend lowa Code Section 714.1 (theft) to include a new offense of financial exploitation
of a senior or vulnerable adult.
e Amend lowa Code Section 714.2 (degrees of theft) to impose enhanced
penalties to financial exploitation of a senior.
e Amend definitions of financial exploitation so they do not include the
requirement that the perpetrator must have acted for their own profit.
e Add definitions to financial exploitation for “implied consent”, “undue
influence” and “duress”.
Enact legislation reducing the barriers to the prosecution of elder financial exploitation,
including an extended statute of limitations for financial exploitation.

Financial Impact

Minimal financial impact is anticipated and would need to be determined by the
departments involved.

Overview

Implement safeguards as outlined in the full report to ensure financial security against
exploitation for older lowans. Current financial power of attorney and conservatorship
laws do not adequately protect older lowans and their assets from perpetrators or from
persons in a position of trust.

12



Specialized Education and Training Recommendation
(2012 Recommendation 5)

Proposed Legislative Action

Modify lowa Code 135.11(24) to identify the lowa Department on Aging’s curriculum,
developed in concert with the Departments of Human Services, Inspections and
Appeals, and Public Health, as the standard core curriculum for mandatory reporters of
dependent adult abuse with additional profession specific tracks.

e Add language to lowa Code 231 requiring trainers to be certified through the lowa
Department on Aging’s process as outlined in 17 lowa Administrative Code, Chapter 15.

Implementation Action

e Review Department on Aging’s Trainer’s Guide for Mandatory Reporters of Dependent
Adult Abuse developed by the Departments of Human Services, Inspections and Appeals,
Public Health, and Aging.

e Conduct research to find current information including material on dementia, cognitive
impairment, and diminished capacity.

e Explore and determine methods of delivering training to provide consistency and maintain
integrity.

Financial Impact

e No financial impact is anticipated.

Overview Specialized

Currently, hundreds of training manuals exist within this state. Each training curriculum 2 CE UL IENT

. . . . . Training
approaches the issue differently and therefore has different requirements for what is Recommendation

presented. This makes for inconsistency and confusion for mandatory reporters. A

single, comprehensive training module would standardize knowledge across disciplines and
reduce inconsistencies and subjective interpretations of what constitutes elder abuse and
dependent adult abuse.

Additionally, sub-courses specific to each discipline (medical professionals, financial institution
staff, law enforcement, etc.) would serve to further clarify roles and promote more appropriate
and timely response strategies, thereby decreasing variability among responders. While a
doctor needs to know how to evaluate a suspicious bruise, a financial advisor would need
information on evaluating transactions for signs of financial exploitation. Providing the doctor
and the financial advisor specialized training would improve the accuracy of reports and be a
better use of resources. Certification of those providing instruction in these courses would
further ensure consistency and establish an educational standard.

It is recommended that the Department on Aging take the lead on the required training and
certification of trainers. The Department on Aging collaborated with the Departments of
Human Services, Inspections and Appeals, and Public Health to develop the curriculum
“Trainer’s Guide for Mandatory Reporters of Dependent Adult Abuse” in compliance with lowa
Code 235B.16 (1). In addition, the Department on Aging, under 17 lowa Administrative Code,
Chapter 15, requires entities and individuals who utilize this curriculum to be certified.

13



Laws Related to Powers of Attorney, Conservatorship Abuse, and

Office of Substitute Decision Maker Recommendation
(2012 Recommendation 6)

Proposed Legislative Action

Support the adoption the Uniform Power of Attorney Act as modified by the lowa State
Bar Association and endorsed by the lowa Trust Officers Association.

Create a registry of power of attorney (POA) documents, including required registration of
the POA when the principal becomes incapacitated and an appropriation allocation.
Amend lowa Code chapter 633 to require background checks for prospective
conservators.

Amend lowa Code chapter 915 and 815.10 to allow a guardian ad litem to be appointed as
an advocate for a victim of elder abuse, neglect or financial exploitation.

Fund the second and third years of the Guardianship/Conservatorship Monitoring and
Assistance Pilot Project.

Re-establish and fund the Office of Substitute Decision Maker, lowa Code 231E, by
phasing it in and determining whether to keep it in the Department on Aging or relocate it
to another state entity such as the Attorney General’s Office or Supreme Court using
existing 231E or amending 231E.

Three possible options for phase-in are as follows (see Appendix C):

Powers of Attorney,
Conservatorship

Abuse, & OSDM
Recommendation

3 Year Implementation: Phase-In SDMs: The state and six regional offices are established
in the first year. The State Office would be fully staffed with an Administrator, Substitute
Decision Maker (SDM), and an Investigator. Each of the six regional offices would start
with only one local SDM. In each subsequent year (2 and 3), an additional SDM would be
added to each office. By the third year, each local office would be fully staffed with three
SDMs.

o 3 Year Implementation: Phase-In Regional Offices: The state and two regional
offices are established in the first year. The State Office would be fully staffed
with an Administrator, Substitute Decision Maker (SDM), and an Investigator.
Each of the two regional offices would be fully staffed with three local SDMs. In
each subsequent year an additional two regional offices would be established.
By the third year, the state and all six regional offices will be established and fully
staffed.

5 Year Implementation: Phase-In Regional Offices: The state and one regional office are

established in the first year. The state office would be fully staffed with an Administrator,

Substitute Decision Maker (SDM), and an investigator. The regional office would be fully

staffed with three local SDMs. In each subsequent year an additional regional office

would be established. By the fifth year, the state and all six regional offices will be
established and fully staffed.

Financial Impact

For implementation options and financial impact see Appendix C
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Case Examples

June is a widowed farmer. She has many acres of crops and cattle. June’s neighbor, George, has
been stopping by lately to help June with feeding and watering the cattle. George’s visits
become more frequent and he eventually convinces June that she will have to sell her farm.
George tells June that if she conveys all her property to him, he will ensure that nothing is sold
and that she never has to live in a nursing home. George drives June to a law firm in a city
located many miles away. June signs over her farm, the farm land, her home, her vehicle, her
cattle, and all her farming machinery. George takes ownership of everything, puts up no
trespassing signs all over the property to prevent outside contact with June, and leaves June to
live on nothing but a small amount of social security. If the Office of Substitute Decision Maker
was in existence, there would have been a suitable alternative for assistance and oversight of
June’s assets and resources.

Two adult children were named guardian and conservator over their mother. As guardian and
conservator, the children owed their mother the duty to act in her best interests.
Unfortunately, that did not happen. The adult children took advantage of their elderly and
disabled mother by living in her home and using her social security funds to supplement their
own income. The guardians refused to provide needed home care services because they used
their mother’s money for themselves. False annual reports were filed with the court and simply
placed in the court file. Other family members were concerned but unsure how to proceed
since the court did not pursue the situation. The Office of Substitute Decision Maker, had it
been in existence, would have been able to intervene and become a voice for the older lowan.

Overview

A substitute decision maker is a guardian, conservator, attorney-in-fact under a power of
attorney document, or a representative payee who assists those with limited or no decision
making capabilities make personal care and financial management decisions. The Office of
Substitute Decision Maker would serve as the public substitute decision maker of last resort
acting only when there is no willing and responsible person available to serve as a private
substitute decision maker or the adult is without adequate resources to compensate a private
substitute decision maker. This Office does not interfere with health situations where a family
member or trusted other serves in this capacity unless there is alleged abuse, neglect or
financial exploitation.

15



Single Entry Point Recommendation
(2012 Recommendation 8)

Proposed Legislative Action

e Utilize the LifeLong Links Aging and Disability Resource Centers (ADRC) network to
function as the primary point of entry to provide a system for individuals, family
members, and concerned others to connect those in need with support services and
intervention options. Situations of suspected dependent adult abuse or elder abuse will
be referred on to the appropriate entity. This will replicate the previously funded elder
abuse initiative and will focus on the supportive services and work collaboratively with
other state departments and local stakeholders. Implementation of this recommendation
will not change the dependent adult abuse systems under the Departments of Human
Services and Inspections and Appeals.

e Review the confidentiality statutes and what would be needed to allow state and local
governmental entities working on adult abuse issues to collaborate and share essential
confidential information that is necessary for each entity to provide intervention and
protection. Determine what information could be shared, for what purpose, and to whom
as it relates to referrals and cases that are founded, unfounded or confirmed but not
registered. Provide proposed legislation recommendations to the Legislature by January
1, 2015.

Implementation Action

e Add the LifeLong Links number to the Department of Human Service Notice that is sent
out indicating if the report has been accepted or rejected;

Financial Impact

e Afinancial impact is anticipated to address the cost associated with accessing community
based services through the LifeLong Links Aging and Disability Resource network.

Case Example

A 75-year-old female, Jane, with severe Alzheimer’s disease lives alone, has several
medical needs and is not safe to be left alone. She has an in-home emergency response
system and the ability to activate it. A neighbor and her family openly use
Jane’s funds to pay for vacations, electronics, and vehicles and state the
monies provided are loans. Jane has no knowledge of these transactions and
does not have the ability to consent according to her physician. The
Department of Human Services was unable to intervene because Jane did not
meet the definition of a dependent adult since she could access services via the
emergency response system and because the neighbors were not Jane’s caretakers.
Had a primary point of entry been in place, Jane’s situation could have been addressed
in the least restrictive manner by providing support service options and navigation
assistance as illustrated in Appendix C.

Single Entry Point

Recommendation

16



Overview

One statewide telephone number to request assistance and report suspicions of elder abuse,
neglect, and financial exploitation should be developed in coordination with other state health
and human service type initiatives. This number would connect callers to trained professionals
for referral to the appropriate resources (see Appendix D). Currently, lowans are transferred
numerous times before reaching the appropriate agency. Several states are utilizing the
primary point of entry concept through the Aging and Disability Resource Center (ADRC)
network. During the 2013 Legislative Session, the Legislature designated the six Area Agencies
on Aging as the single entry point for the Aging and Disability Resource Center (ADRC). In
addition, the review of confidentiality statutes is essential in building a cohesive system.
Researching what changes would be needed to allow state and local governmental entities
working on adult abuse issues to collaborate and share essential confidential information is
necessary for each entity to provide intervention and protection.
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SF446 Elder Abuse Task Force Members

Facilitated by: Donna Harvey, Director, lowa Department on Aging

AARP

Anthony Carroll, Associate State Director for Advocacy

Alzheimer’s Association

Polly Johnston, Program Specialist

Area Agencies on Aging

Aubury Krueger, Elder Rights Specialist
Cecelia Johnson, ADRC Project Coordinator

Attorney General’s Office

Chantelle Smith, Assistant Attorney General

Commission on Aging

Betty Grandquist, Chairperson

Consumer Representative

Lori DeVries, Program Coordinator, Permanent Planning,
Inc.

Department of Human Services

Jone Staley, Dependent Adult Abuse Program Manager

Department of Inspections & Appeals

Wendy Dishman, Division Administrator, Investigations
Division

Department of Public Health
Abuse Education Review Panel

Diana Nicholls Blomme, Executive Officer

Department of Public Safety

Darrell Simmons, Special Agent

Department of Veterans Affairs

Robert King, Executive Director

Department on Aging

Linda Hildreth, Elder Abuse Program Director
Paige Thorson, Legal Assistance Developer

Insurance Division, Securities Bureau

Craig Goettsch, Director of Investor Education & Consumer
Outreach / Securities Counsel

lowa Bankers Association

Sharon Presnall, Senior Vice President of Government
Relations / Compliance

lowa Bar Association

Larry Kudej, Elder Law Section

lowa Courts

Craig Block, Associate Probate Judge

lowa Division of Banking

Janet O’Brien, Bank Analyst

lowa Healthcare Association

Ken Watkins, Legal Counsel

LeadingAge lowa

Bill Nutty, Government Relations & Member Services
Director

Long-Term Care Ombudsman’s Office

Deanna Clingan-Fischer, State Long-Term Care Ombudsman

Department of Human Services

Division of Mental Health & Disability Services

Laura Larkin, Program Planner llI

National Health Law & Policy Resource Center

University of lowa

Josy Gittler, Director

Older lowan’s Legislature

Bob Welsh, Consumer Representative

Polk County Attorney’s Office

Celene Gogerty, Assistant Polk County Attorney

University of lowa
School of Social Work

Sara Sanders, Professor
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The Task Force agrees it is important that any definition for elder abuse balance the need
for protection with a respect for personal autonomy, individual civil rights and dignity.
Definitions  utilized by other states can be reviewed by  visiting
http://www.americanbar.org/content/dam/aba/migrated/aging/about/pdfs/Statutory Pro
visions for Threshold Eligibility Criteria for APS.authcheckdam.pdf.

Elder Abuse Law

Change 235B to eliminate a caretaker as a prerequisite for physical abuse, sexual abuse, and
financial exploitation.

Move 235B.20 (criminal penalties); amend, move or remove 726.7 (wanton neglect of a
resident of a health care facility); amend, move or remove 726.8 (wanton neglect or
nonsupport of a dependent adult); amend, move or remove 726.3 (neglect or abandonment
of a dependent person); move 235B.12 (failure to report; should also include 235E.2(9)) to
new criminal chapter that deals exclusively with adult abuse. Issue: some of these code
sections are somewhat duplicative and range of level of offenses seem almost random.
Amend 235E.2(6) to require DIA to inform both the appropriate county attorneys and the

AG’s office of any reports of dependent adult abuse.
Consider amending 235B.2(5) definition of “abuse” to include emotional/psychological
abuse. Review 42 USC 3002 or 235E for guidance.

Create legislation similar to lowa Code chapter 236 (domestic violence) which allows victims
of elder abuse and/or family members or interested parties to obtain protective orders
outside of an abuse or criminal case. (similar to second bullet under Recommendation 2 —
Safeguards from Financial Exploitation)

2012 Recommendation 2 - Safeguards from Financial Exploitation. Implement
safeguards as outlined in the full report to ensure financial security against
exploitation for older lowans. Current financial power of attorney and
conservatorship laws do not adequately protect older lowans and their assets
from perpetrators or from persons in a position of trust.

The 2013 Task Force Reviewed and is Considering the Following:

Broaden the definition of financial exploitation for the purpose of reporting abuse by
mandatory and permissive reporters in long term care facilities and assisted living
programs.

Create an Elder Abuse petition for relief to obtain a protective order (like domestic abuse
civil orders for protection) and/or authorize court issuance of protective / restraining orders
in cases of elder financial exploitation and the freezing of assets in cases of elder financial
exploitation. (similar to last bullet under Recommendation 1 — Elder Abuse Definition 7 Law)
Authorize recovery of actual damages, punitive damages, attorney’s fees and court costs in
a civil action for financial exploitation and that allows a cause of action to survive the death
of the victim/plaintiff.

Consider amending lowa Code Section 633.535 to deny an inheritance to financial
exploiters.



Amend lowa Code Section 714.1 (theft) to include new offense of financial exploitation of a
senior or vulnerable adult.

Amend lowa Code Section 714.2 (degrees of theft) to impose enhanced penalties to
financial exploitation of a senior.

Any definition of “financial exploitation” should not have the requirement that the
perpetrator must have acted for their own profit.

Consider adding definitions to financial exploitation for “implied consent”, “undue
influence” and “duress”.

Enact legislation reducing the barriers to the prosecution of elder financial exploitation,
including an extended statute of limitations for financial exploitation, etc.

Amend Chapter 235B to provide that mandatory and permissive reporters shall make
reports of suspected elder abuse/dependent adult abuse to law enforcement as well as DHS
if they have reason to believe that immediate protection for the older person/dependent
adult is advisable.

Require financial institutions to serve as mandatory reporters once an elder abuse system is
in place.

Define “financial institution” for 235B.

2012 Recommendation 3 - Elder Abuse Intervention System. Implement a
system focused on prevention, intervention, detection, and provision of services
to maintain the health, welfare, safety, and resources of the older lowan. The
recommended system to implement and fund statewide is based upon the Elder
Abuse Initiative demonstration projects previously funded through the Senior
Living Trust Funds and piloted in 22 counties.

The 2013 Task Force Recommends:

Establish a statewide elder abuse intervention system.
Review and customize the language utilized with the EAl demonstration projects.
Requires legislative creation of a crime of “elder abuse” or similar.

2012 Recommendation 4 - Allocation of Service Dollars. To fully implement an
elder abuse intervention system, funding for services is needed to ensure
protection and safety.

The 2013 Task Force Recommends:

Establish a fund for emergency services.

Provide additional funding to the Area Agencies on Aging for the purpose of providing
emergency services to older lowans or dependent individuals in need.

Create a surcharge on specified criminal prosecutions or a special fund which may be used
to enhance funding.



2012 Recommendation 5 - Specialized Education and Training. Achieve
consistency and effectiveness in addressing and preventing elder abuse through
the development of a single training module to increase knowledge and
distinguish between elder abuse and dependent adult abuse.

The 2013 Task Force Recommends:

Administrative

Review Department on Aging’s Trainer’s Guide for Mandatory Reporters of Dependent
Adult Abuse developed by the Departments of Human Services, Inspections and Appeal,
Public Health, and Aging.

Review already approved curricula and conduct research to find current information
including material on dementia, cognitive impairment, and diminished capacity.

Explore and determine methods of delivering training to provide consistency and maintain
integrity.

Legislative Changes Required

Develop one standardized core curriculum for adult abuse and eliminate the combination
mandatory reporter training for child and dependent adult abuse.

Develop discipline specific tracks.

Determine oversight for the curriculum.

Require all trainers be certified and establish staffing core requirements.

LEAN Tasks

Increase public awareness through outreach, training and education for professionals and
the general public.

Balance public awareness efforts with the capabilities of the current adult abuse system.
Caution against raising awareness which results in increased calls to a very limited system to
address the issues.

Convene a financial institutions consultation committee to develop consistent protocols and
training for financial institutions.

2012 Recommendation 6 - Laws Related to Powers of Attorney,
Conservatorship Abuse, and Office of Substitute Decision Maker. Strengthen
the laws pertaining to financial powers of attorney, and conservatorship. Power
of attorney documents and conservatorships often serve as powerful tools for
exploiters.

Laws Related to Powers of Attorney (POA) and Conservatorship Abuse

The 2013 Task Force Recommends:

Create a registry of power of attorney (POA) documents, including required registration of
POA when the principal becomes incapacitated and appropriate be allocated.

Support the adoption the Uniform Power of Attorney Act as modified by the lowa State Bar
Association and endorsed by the lowa Trust Officers Association.

Amend lowa Code chapter 633 to require background checks for prospective conservators.
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